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UNLAWFUL PRACTICE OF LAW
By STANLEY B. HOUCK, Chairman,Unauthorized Practiceof
the Law Committee, American Bar Association
HIS year has been one of notable accomplishments in
eliminating unlawful practice of the law. The results
achieved have been due to the very favorable action of
both lower courts and supreme courts; and to the increasing
close coordination of the activities of the American Bar Association's Committee on Unauthorized Practice of the Law
and the state and local bar association committees.
Since July 1, 1934, the year has seen the publication and
distribution at a nominal cost by the American Bar Association of the Handbook on Unauthorized Practice of Law,
edited by Frederick C. Hicks, Professor of Law, Yale Law
School, and Elliot R. Katz, member of the Connecticut Bar.
This excellently prepared handbook is still in great demand.
Its wide distribution has very adequately satisfied a great need.
Later in the year the American Bar Association's committee on the subject inaugurated the publication of the Unauthorized Practice News, a contemporary review of bar
activities in this field. This publication serves to currently
supplement the handbook just above referred to, and to bring
the news of what is transpiring in the courts and on the part
of bar committees. Spontaneous commendation from all
quarters indicate that the News is serving a thoroughly useful purpose. It now has a circulation in excess of 1,700;
and is being sent to anyone desiring it free of charge.
The work of state and local bar association committees
since July 1, 1934, has been most notable. Early in this
period came the decision of the Supreme Court of Missouri in
State v. St. Louis Union Trust Company, 74 S. W. (2nd)
348, which in the most sweeping manner upheld the contentions of the Missouri State Bar Association respecting the
activities of corporate fiduciaries. It is also serving as the
basis for curbing many other unlawful practice activities.
Also the Supreme Court of Missouri contributed materially
to the movement for eliminating unlawful practice by a
startlingly simple act when on July 10, 1934, it adopted, as
part of the Additional Rules of the Supreme Court to become
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effective November 1, 1934, Rule 36, sub-division (11)
which reads:

of

"11.
In addition to the duties above imposed, the Committee in
each Circuit shall be constituted as representatives of the Bar of this
Court, with full powers to do all things which the Bar, as a class,
may do to advance the standards and prestige of the Bar, and shall make
inquiry from time to time as to ihe unlawful practice of law by persons
not licensed to do so, and where, in the opinion of the majority of the
Committee, the facts justify it, to instigate and prosecute, as representatives of the Bar, such actions as may be appropriate to suppress such
unlawful practice."

The direct effectiveness and boldness of this stroke is
apparent to all; and the Bar of the state hastened to translate
their opportunities into action. The Committee on Unauthorized Practice of the Law of the St. Louis Bar Association has dealt most energetically and effectively during the
past year with realtors and the Real Estate Exchange; with
accountants, automobile clubs, undertakers, insurance adjusters, service bureaus, and other agencies engaged wholly or
partly in unlawful practice of the law.
In Illinois the committee of the Chicago Bar Association
continues its activities throughout the year. It has just instituted a proceeding to curb the activities of a particularly
active layman practicing before the Illinois Industrial Commission. In People ex rel. Chicago Bar Association v. Securities Discount Corporation, 279 IUl. App. 70 (Feb., 1935),
the defendant corporation which had solicited collection
claims, alleged it had purchased the claims, taken assignments
thereof, and filed between 600 and 700 suits to collect the
claims, was held to be illegally practicing law, and fined for
contempt.
The Supreme Court of Oklahoma in an opinion filed
Nov. 27, 1934, State Bar of Oklahoma v. Retail Credit Association, 3 7 Pac. (2nd), 954 held that under the provisions
of the Oklahoma State Bar Act, the State Bar may maintain
an action to enjoin the unauthorized practice of the law by a
corporation and to enjoin acts which are unauthorized and
illegal and which tend to bring into disrepute the practice of
law and the administration of justice.
The Michican committees have been successful in obtaining well-considered decisions from their lower courts. In
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December, 1934, Circuit Judge Frank A. Bell, in Michigan
State Bar Association v. McGregor, held that McGregor was
guilty of contempt in that he practiced law before the Department of Labor in connection with the administration of
the Workmen's Compensation Law. At about the same time
Circuit Judge Allan Campbell decided the cases of the Detroit
Bar Association against the Detroit Trust Company and two
other trust companies. This latter decision fully upheld the
contentions of the Bar with respect to wills and trusts but
held against their contentions with respect to probate practice.
Both parties are appealing. In February, 1935, Circuit Judge
John Vanderwerp held one Bourassa in contempt of court for
unlawfully practicing law in that he "obtained assignments
of accounts, for the purpose of collection * * * and
then as the purported real party in interest, has brought and
carried on suits in his own name as party plaintiff. While
the assignment is legal in form, the substance and purpose of
it is admittedly to carry on the practice of attending to the
litigation for another, it being shown that the assignment is
not a bona fide purchase by him."
The Tampa Bar Association has been among the most
active in Florida. It has instituted a number of suits to enjoin the illegal practice of the law by the Clerk of the County
Court, by the collector of a furniture company who handled
its replevin actions, by an automobile association which maintained a "legal department," by notaries public, by landlords' agents who maintained rent-collection departments
under the delinquent-tenant laws, by real estate concerns
offering to "service" estates, and by banks and trust companies.
Massachusetts made a most notable contribution toward
the suppression of illegal practice in In re Opinion of the
Justices, 194 N. E. 313, Jan. 30, 1935. At the request of
its legislature (called the General Court in that State) the
Supreme Judicial Court cleared away the doubt and uncertainty heretofore existing regarding the respective provinces
of the legislature and the judiciary. The court said: "It
would not be within the competency of the General Court
(the legislature) to enact legislation designed to permit such
practice of the law by corporations or associations or by individuals other than members of the bar of the Common-
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wealth. 'Permission to practice law is within the exclusive
cognizance of the judicial department.' " Not only was this
opinion an inspiration to all those interested in eliminating
the illegal practice of the law, but it spurred to action the
committees in Massachusetts. Thus, on March 27, 1935, the
Bar Association of the First District Eastern Middlesex filed
in its Superior Court the first bill in equity in the history of
the Commonwealth seeking to restrain the unauthorized practice of law. By the bill it is sought to restrain further practice
of law by a layman who for twenty years has practiced as
attorney in fact before all the courts of the Commonwealth
under a law giving any person of good moral character permission to appear in court for another if he is given a written
power of attorney to do so.
North Dakota, the first state to integrate its bar, has
prosecuted two cases during the year. One of these cases,
that against a bank and trust company, has been tried, briefed,
argued and submitted to a judge of the District Court. A
decision is momentarily expected. Another case has been
decided by the District Court and a layman, who for many
years practiced law almost as fully as might a lawyer, has
been enjoined from continuing his practice.
In Virginia, the Richmond Bar Association has been
effectively active. Its report rendered Oct. 25, 1934, dealt
with the customary problems and activities which confront
all committees dealing with the unauthorized practice of the
law, and in addition reported that it had caused a title company to eliminate a sign displaying to the public the words,
"Titles Examined," had inaugurated an investigation of adjustment bureaus and of ambulance chasing generally, and
had instituted and prosecuted a case seeking a declaratory
judgment restraining the practice of law by the Richmond
Association of Creditmen, Incorporated. Later in March,
1935, this action was decided favorably to the contentions
of the bar association by Judge Frank T. Sutton.
By an opinion filed March 9, 1935, the Supreme Court
of Kansas in Depew et al. v. The Wichita Retail Credit Association, Incorporated, held that injunction is a proper remedy
to restrain a corporation from the unlawful practice of law
and that attorneys at law as officers of the court are proper
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parties plaintiff in such an action. A somewhat similar action
against the Wichita Association of Creditmen, Incorporated,
resulted on Dec. 8, 1934, in an injunction sweeping in its
scope and terms.
Scant justice can be done to the activities in New York.
Two regional conferences of the bar have been held, one in
New York City in January, 1935 and in Syracuse in March,
1935, at both of which the curbing of unauthorized practice
of law was considered. Courts have held that a judgment
obtained by the efforts of one not authorized to practice law
is nugatory, that laymen who practice in probate matters
are subject to the penal laws of the state, and have made other
equally interesting holdings. By acts of its legislature, obstacles have been eliminated to the effective prosecution of
those practicing without a license.
The last annual report of the committee on the Unauthorized Practice of the Law of the Washington State Bar
Association discloses an unprecedented amount of activity. It
has dealt with collection agencies and has actions pending
against them in both its lower and in its Supreme Courts.
After the institution of actions, it entered into amicable, cooperative arrangements with or obtained decrees against accountants, automobile associations, and lay adjusters of personal injury claims. It has also considered the problems
presented by banks and trust companies, business chance organizations, finance companies, lawyers from other states,
Mexican divorces, realtors, public stenographers, title and abstract companies, and worked out an effective organization
for effective state-wide action.
Minnesota has translated the decision of its Supreme
Court in Fitchette v. Taylor, 191 Minn. 582, 254 N. W.
910, into action by obtaining injunctions against lay personal
injury adjusters, lay adjusters of insurance claims, a layman
operating a scheme by which legal services were rendered his
customers with respect to civil and criminal liabilities arising
out of the operation of automobiles. An action against two
of its title insurance companies has resulted in the entry of
decrees by stipulation. It is useless to attempt to outline in short space the work
that is being done by these committees of associations co-
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operating with the American Bar Association committee. In
closing, however, recognition must be given to the work that
has been done and is being done in Ohio, because of the
pioneering activities of bar groups and the "leading" cases
these activities have given to the profession. But the committees of the state bar and the local bar associations are not
resting on their laurels. Two vastly important decisions have
been secured and continuous local activity has been demonstrated. On November 27, 1934, the Supreme Court of
Ohio decided The Land Title Abstract and Trust Co. v.
Dworken, et al., 193 N. E. 650, and sustained every contention of the bar with respect to the activities of title companies. More recently it granted a writ of prohibition against
the State Industrial Commission and the individual members
thereof which restrained them from permitting laymen to
practice law before them.
NOTICE TO ATTORNEYS
In pursuance of an Act of the General Assembly,
Chapter 139, Session Laws 1935, Approved March 5, 1935,
(without Emergency or Safety Clause) effective ninety days
from date of adjournment of Legislature on April 6, 1935,
to-wit: on July 6, 1935, the following Rule of the District
Court, in and for the Second Judicial District, is hereby
adopted by the Judges thereof, sitting en banc:
RULE XVIII, SEC. 3
The Clerk of this Court shall tax as costs in any cause or proceeding pending herein the expense of any advertisement in any legal
newspaper, as provided by law. To enable such costs to be so taxed,
every publisher of a legal newspaper shall file with the Clerk of this
Court the affidavit of publication of any such advertisement, accompanied by a statement of the expense of publication thereof, which expense shall be taxed as costs in such cause or proceeding. No final
order or decree shall be signed by a Judge of this Court in any such
case until there shall be presented to him evidence of payment of the
expense of such advertisement or a certificate from the Clerk that there
are sufficient funds available to pay all such costs, as in cases of dismissal.

THE STATUS OF DISABLED VETERANS UNDER
THE INDEPENDENT 1935 OFFICES ACT
By JOHN C. VIVIAN, of the Denver Bar
ICTA, in its August, 1932, and February, 1934, editions, set forth brief resumes of legislation affecting
disabled veterans of the World and Spanish wars. The
exposition dealing with the law and regulations having to do
with veterans as set forth in the February issue of this year
was radically different from that concerning the World War
Veterans' Act of 1924 with amendments, which appeared in
the previous issue.
Changes affecting the basic law of veterans have been so
kaleidoscopic in their nature that it has been extremely difficult for even those who pretend to keep themselves informed
on this subject to correctly interpret the provisions governing the ex-soldiers so far as their claims against the government for compensation and pensions are concerned.
The act which gave the president large powers in determining what benefits should be accorded disabled veterans
was a wide departure from the basic law of the land which
was embodied in the veterans' act of 1924 aforesaid.
The overriding of the presidential veto of the 1935 Independent Offices Act on March 28, 1934, largely restores
veterans' legislation to the status which existed prior to the
Economy Act aforesaid. It enacts into law three of the four
points of the American Legion program adopted at the national convention in Chicago last summer. It restores the
service-connected cases to their previous status of compensation, together with the so-called presumptively connected
cases and provides for hospitalization in government facilities
of indigent non-service-connected cases who are unable financially to pay for such medical care.
The fourth point in the Legion program; namely, provision for the care of widows and dependents of World war
veterans so as to conform to similar care extended widows
and dependents of veterans of other wars, failed of passage
and will be covered by a separate bill during the present session of Congress. All the Legion is asking in this connection
is that World war widows and orphans be placed on a parity
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with those of previous conflicts in which this country has been
engaged. The widows and dependents of World war veterans are the only ones among the veteran class which are now
uncared for by the government.
Incidentally, the act restores approximately 573 disabled
presumptive cases to the compensation rolls in Colorado. Out
of 1,215 such cases considered by the presumptive boards set
up in this state last fall, 642 were retained and the 573 are
now automatically restored to their former status as compensable cases.
It is estimated that approximately 330,000 World war
veterans, 180,600 Spanish war veterans and 34,900 dependents of Spanish war veterans will be affected by this legislation. It is predicted by the Veterans' Administration that
the increased cost of these changes will be approximately
$83,000,000 on an annual basis. The Legion computation
shows that only $31,308,000 will be necessary for strictly
service-connected disabilities and $10,900,000 for the 29,258
presumptives.
TOTALLY BLIND

Section 26 of the new law reinstates the former compensation rates for totally blind World war veterans except
where the veteran is being furnished hospital care by the
government, and except as to cases involving fraud, mistake
or misrepresentation.
PRESUMPTIVES

Section 27 provides for the payment of compensation
to those persons who on March 19, 1933, had established
service connection under Section 20 of the World War Veterans' Act, 1924, as amended, and re-enacts the provisions of
that section as to such cases, except where the person entered
the service subsequent to November 11, 1918, where clear
and unmistakable evidence discloses that the disease, injury,
or disability had inception before or after the period of service, unless there was aggravation, or where the prior service
connection had been established by fraud, clear or unmistakable error or misrepresentation. But, as to all cases embraced
by these three exceptions, all reasonable doubt is to be resolved in favor of the veteran and the burden of proof is to
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be upon the government. The payment is to be at 75 per
cent of the amount payable in such cases on March 19, 1933.
SERVICE CONNECTION

Section 28 provides for the restoration of the World
war rates in effect on March 19, 1933, for service-connected
disability, except that reduction is permitted in accordance
with regulations pertaining to payment of pension to men in
hospitals. It perpetuates the rating schedule in effect on
March 19, 1933, under which ratings are based as far as
practicable upon the average impairment of earning capacity
in civil occupations similar to the occupation of the veteran
at time of enlistment. It further provides for service connection in death cases for the widows and children of those veterans who died prior to the enactment of the new act and who,
if living, would be in a position to re-establish service connection tlhereunder.
The limitations as to receipt of pension and salary by
government employees and as to the 50 per cent reduction of
benefits while any person entitled thereto resides outside the
continental limits of the United States are not for application in these cases.
HOSPITALIZATION

Section 29 amends Section 6 of the Economy Act of
March 20, 1933, as amended, by adding a proviso authorizing hospitalization or domiciliary care within the limitations
existing in Veterans' Administration facilities of any veteran of any war not dishonorably discharged who is suffering from disability, disease, or defect, and who is in need of
hospitalization or domiciliary care and is unable to defray
the necessary expense therefor, including transportation to
and from the institution. It provides that the statement
under oath of the applicant as to his inability to pay for the
service sought shall be accepted as sufficient.
SPANISH-AMERICAN

Section 30 provides as to those veterans of the SpanishAmerican war, who entered service on or before August 12,
1898, and persons who served in the Boxer Rebellion or
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Philippine Insurrection, who were on the rolls March 19,
1933, receiving pension for disability or age by virtue of
the new law are entitled to receive not less than 75 per cent
of the pension being paid them on March 19, 1933, subject
to the limitation requiring exemption from federal income
tax, and as to federal employees, the limitation that not more
than $6 per month can be paid such employees, if his salary,
if single, exceeds $1,000, or if married, $2,500.
The provisions pertaining to payment of pension to
men in hospitals as established under Public No. 2 (the
Economy Act) and the Veterans' Regulations are applicable
to these cases. The benefits of this amendment do not extend to disabilities resulting from wilful misconduct. The
limitation as to the 50 per cent reduction of benefits while
any person entitled thereto resides outside the continental
limits of the United States is not for application in these cases.
INJURED IN TRAINING

Section 31 re-establishes the provisions of Section 213
of the World War Veterans' Act whereby a person who is
injured as a result of training, hospitalization or medical or
surgical treatment or examination, is awarded compensation
on the same basis as if the condition were incurred in the
military or naval service. The application must be made
within two years after the injury or aggravation or death or
after the passage of the act, whichever is the later date.
OTHER PROVISIONS'

Section 32 repeals the last sentence of Section 9 of the
Economy Act which barred persons in receipt of benefits from
participating in any determination or decision with respect
to claims for benefits.
Section 33 changes the title of payments to be made in
service-connected cases of World war veterans from "pension"
to "compensation."
Section 34 provides that payments shall be effective from
date of passage of the act.
Section 35 provides for the payment of those insurance
claims which have been determined to be payable prior to,
but in which payment had not commenced on, March 19,
1933.

PDictaphun_
WHAT TO DO WHEN THERE AIN'T NO MORE HOME
LOAN ABSTRACTS
What follows is from G. A. Farrell, Mgr., and it is addressed "To

The Lawyer":
"There are tremendous opportunities today in politics for the
Lawyer (!) if he will but talk-talk-talk. I am letting you in on a
secret. I have been an eye witness to lawyers who were flat broke, who
took to the political platform and now these very men are holding high
positions.
(Mayor, we presume.)
Through my Speech Bureau I

have been of tremendous aid in furnishing their speech material. For
twenty years previous to 1929, both major political parties were controlled more or less by groups or cliques.

Today and in the future

years, new timber* will dominate political parties.

Great opportunities

are available, but you must get out and talk-talk-talk.
"We have selected 150 speeches on the following subjects. We
sell these for $29.50.
(Each speech costs 20c.) You pay $10 down
and $5 per month. You have a selection of speeches to prepare yourself in advance for almost any occasion. If you will but seek an opportunity to speak in your community, you will soon be in demand
by party leaders. Success and fame will surely follow. List of sub-

jects:

Democracy, Educational, Easter, Emancipation, Fathers and

Sons, Farmers, Flag Day, Fourth of July, Friendship, Girl Talks,t

Government, Inspirational, Kiwanis, Labor Talks (either side), Lincoln

Day,

Fraternal

Talks,

Women,

Welcome

Talks,

Youth,

Acceptance, Anniversaries, Armistice Day, America, Banquet, Boy
Talks, Business Talks, Character, Chamber of Commerce, Child Welfare, Christmas, Citizenship, Columbus Day, Community Talks, Con-

stitution, Memorial Day, Mothers, Political, Presentation, Toastmasters
Talks.1 Order the 150 speeches today."
*That's us.
IWe sent for this one. For rent, 1Oc per day.
$Used and recommended by the Editor's father.
AH, THERE, CASSIUS!
The Colorado Graphic (good old Graphic) also says on June 15
also:

"I never look out of the office window that I don't see at least
one lawyer. This morning I amused myself by setting down some of
the characteristics of those I see pass. For instance:
" . Omar Garwood's lean intensity
.
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BUDDY, CAN YOU SPARE A BOND?
From the advertising columns of the June issue of The Reveille,
house organ of Leyden-Childs-Wickersham Post No. 1 of The American
Legion:
May You Achieve Your Aim
To Bring The
American Legion National Convention
To Denver
LEA SHADDOX
Your Staunch Friend
Bail Bonds
KEystone 0828
1350 Larimer Street
WELCOME HOME, JEAMS, YOU OLD DECEIVER
The Colorado Graphic (good old Graphic) says on June 15:
"Now that James D. Parriott has returned to private
practice, I went over to see how he was settled in his new office. He
hasn't indulged in d lot of the newest furnishings, and I think that is
wisdom, for the office looks as if it has been used thoughtfully for
some time. The bookcases look as if they were referred to, and the
desk seems to have seen considerable wise counsel above its shiny surface. Not that anything looks old, but just pleasantly used. And who
else in town can boast a fireplace in the corner of his office?"

TOPIARY, EH?
Leo J. Crowley, Esq., United States Commish, refers us to
Israelite House of David v.Murphy, 6 F. Sup. 914. It reads in part
and in words but no figures thus:
Woolsey, D. J.: " . . . .The plaintiff complains quite bitterly
because the defendant's ball players are all required to wear beards like
those of the plaintiff players.
"From time immemorial, however, the wearing of beards has been
in the public domain. In respect of matters within that domain all
men have rights in common. Any man, therefore, if so minded, may
-without being subject to any challenge, legal or equitable-not only
grow such beard as he can, but purposely imitate another's facial
shrubbery--even to the extent of following such topiary modification
thereof as may have caught his fancy. The plaintiff's rights herein,
therefore, cannot be soundly based merely on the fact that the members
of the defendant's team wear beards precisely like the beards of the
plaintiff's team. .. "

AGENCY--CONTRACTS

-

STATUTE OF LIMITATIONS--NON-SUIT-

Tuke vs. Mountain States Packing Co.-No. 13414-Decided
May 13, 1935--Opinion by Mr. Justice Holland.
Plaintiff below sued to recover $500.00 which he alleges he paid
to the defendant for certain shares of stock which were never delivered
to him, and upon a second cause of action for an alleged agreement of
defendant to give its notes or interest bearing certificates in lieu of the
stock. A motion for non-suit was granted below
1. Where it appears that the plaintiff bought stock from a third
party and not from the defendant, and there is no evidence to establish
that such third party was the agent of the defendant, and the defendant
had nothing to do with the sale of the stock, motion for non-suit was
properly granted.
2. On second cause of action where plaintiff alleged an agreement on the party defendant to execute notes or certificates of indebtedness evidence examined and held insufficient to establish such agreement.
-Judgment affirmed.
APPEAL AND ERROR-REMITTITUR-WHEN A NEW TRIAL UNNECESSARY-Silver State Bldg. and Loan Assn. vs. Independence

Indemnity Co.-No. 13461-Decided May 13, 1935-Opinion
by Mr. Chief Justice Butler.
This case was formerly tried on its merits to the Court below, appealed to the Supreme Court and the judgment reversed and remittitur
issued directing the lower Court to take such further proceedings as
shall conform to the judgment of the Supreme Court.
After the remittitur reached the District Court the plaintiff moved
for leave to amend its replication and the indemnity company moved
for dismissal. The Court refused leave to amend and dismissed the
case. Whereupon the building and loan association sued out this writ
of error.
1. There was nothing in the remittitur indicating that the
Supreme Court intended that there should be a new trial.
2. The dismissal may be a further proceeding under the terms of
the mandate.
3. Whether or not a new trial is to be had upon reversal depends
upon circumstances.
4. Where the case was fully tried and all the evidence that could
be produced was produced at the trial, and there was no indication
that there was any newly discovered evidence and the Supreme Court,
on appeal, held that under the law as applied to the facts, that the
plaintiff was not and is not entitled to judgment, under such circum-
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stances where a remittitur is filed in the Court below, directing the
Court to take further proceedings in conformity with the judgment,
there was only one thing for the trial Court to do and that was to
dismiss the case.
5. Where an amendment to a pleading is merely an elaboration
of what has already been stated, and where all of the evidence that
could be admitted under the amendment could have been and was
introducd under the issues as made; and all the matters alleged in the
amendment were as well known to the pleader when the original pleadings were filed as when the amendment was tendered, the Court did not
err in refusing leave to amend.--Judgment affirmed.
PLEADING-COMPLAINT-DEMURRER-ELECTION

TO STAND UPON

-Brown vs. Standard Oil Co. et al.-No. 13443-Decided May
13, 1935--Opinion by Mr. Justice Bouck:
Brown as plaintiff brought an action in the District Court to
require an accounting of the defendants. The latter interposed demurrers which, among other things, set up Statute of Limitations. The
demurrers were sustained and the action dismissed.
1. Where the complaint consists largely in statements of legal
conclusions it is insufficient because the ultimate facts are absent.
2. Where the plaintiff sought to have the defendants held as
trustees for certain oil and gas lands, where from the complaint, it appears that neither the plaintiff nor any of his grantors proceeded under
the provisions of the Federal Leasing Act to obtain any title or estate
from the Government by lease or otherwise, the complaint fails to state
a cause of action.
3. In order to maintain a suit of this sort plaintiff must establish
not only that the action of the Secretary was wrong, but that the complainant himself was entitled to a lease and that it was refused him
because of an erroneous ruling of law by the Secretary of the Interior,
and complaint in this case wholly failed to so allege.
4. A motion filed in the Supreme Court long after the printed
briefs had been filed, seeking to bar certain of the defendants from defending on the ground that they were foreign corporations and had not
paid their license taxes is too late.--Judgment affirmed.
FIRE INSURANCE-PRORATION

OF Loss AMONG DIFFERENT COM-

PANIES-Springfield Fire and Marine Insurance Co. vs. First
National Bank of Fort Morgan-No. 13484-Decided May 13,
1935--Opinion by Mr. Justice Holland.

1. Where there were three policies of fire insurance, each of which
contained a clause that the company shall not be liable for a greater
proportion of any loss on the described property than the amount
hereby insured shall bear to the whole insurance, whether valid or not,
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and one policy is for $1,500 and two other policies are for $1,000
each, making a total of $3,500, judgment below should have been
entered for 15/35, 10/35 and 10/35 of loss under each policy respec-

tively.--Judgment is modified--affirmed.
Mr. Justice Bouck concurs in the conclusion.
not participating.
FIRE

Mr. Justice Hilliard

UNCONDITIONAL AND SOLE OWNERSHIPINSURANCE AGENCY-BANKRUPTCY-DUAL CAPACITY OF AGENT-OTHER
INSURANCE - Weghorst vs. County Fire Insurance Co. - No.

13486

-

Decided May 13, 1935

-

Opinion by Mr. Justice

Holland.
Weghorst was the owner of a dwelling on which the insurance
company had a fire policy, and he later obtained another policy in
another company and later filed petition in bankruptcy and claimed
the real estate as a homestead. His attorney, who filed the bankruptcy
petition, was also agent for the fire insurance company. Later Rickel
issued a third policy on the property and in the third policy the loss
payable clause referred to the trustee in bankruptcy. Fire and loss
thereafter occurred.
1. Where the insured had a right to homestead exemption in the
property and asserted this right in his bankruptcy petition, the title to
the exempt property never vested in the trustee so that even by the
bankruptcy proceedings there was not such a change in title under the
terms of a fire insurance policy as was prohibited and the policy was
valid in the hands of the insured.
2. The insurance company, by its second policy, contracted to
pay the loss, if any, to a trustee in bankruptcy and the bank. This
policy was issued six months prior to the fire and suggested a change
in ownership on conditions known to Rickel, its agent, and when occasion for inquiry was presented which, if accepted, by the insurance
company, would have disclosed all the facts, even the existence of additional insurance in another company, upon which, if the hazard was
increased the company could then have cancelled its risk. Not having
availed itself of this opportunity of protection, it must abide the result
of its failure therein.
3. There was no evidence indicating that Rickel was attempting
to perpetrate a fraud on his principal, the insurance company, or that
he was personally interested adversely to it. True, he was acting as
agent for the insurance company and also, as attorney for the insured,.
in filing the petition in bankruptcy, and he, apparently, was negligent
and for such negligence the company, his principal, must suffer.
4. It is to be presumed that an agent will convey all knowledge
acquired, to his principal and the knowledge of the agent is the knowledge of the principal, when the agent acts within the scope of his authority. It was within the scope of Rickel's authority to issue the second
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policy in defendant company. It was issued and the company assumed
the risk. Rickel neglected to advise his principal of the existence of
other insurance, but when he was acting without any adverse interest,
then his knowledge was that of his principal. The company, therefore, is estopped to deny liability on the ground that existence of additional insurance was not endorsed on its policies.--Judgment reversed.
Mr. Justice Bouck concurs in the conclusion. Mr. Justice Hilliard
not participating.
WORKMEN'S COMPENSATION-AUTHORITY OF COMMISSION TO SET
ASIDE FINDINGS OF REFEREE WITHOUT TAKING ADDITIONAL
TESTIMONY-SUFFICIENCY OF EVIDENCE-United States Fidel-

ity and Guaranty Co. vs. The Industrial Commission-No. 13686
-Decided May 13, 1935--Opinion by Mr. Justice Young.
The claimant, widow of Chris Yuenger, the deceased, was awarded
death benefits by the Industrial Commission, which award was sustained
by the District Court.
1. Under Chapter 177, Session Laws of 1931, the Industrial
Commission has authority to set aside the findings of the referee without taking additional testimony or having hearing de novo.
2. An accident is a result, the causes of which are unexpected and
unusual or it may be also an unexpected and unusual injury from
ordinary causes.
3. By the term "injury" is meant not only an injury the means
or cause of which is an accident, but also any injury which is itself an
accident.
4. Where one is employed as watchman for a bank one of his
duties is to preserve order among the employees, and when one of the
employees, becoming intoxicated, starts an argument and attacks the
watchman and the watchman in repelling the disorder dies as a proximate result of the exertion, even though he had heart trouble, such
evidence is sufficient to support the finding that the deceasd came to
his death from overexertion and that the overexertion constituted an
accident arising out of and in the course of his employment.-Judgment
affirmed.
AUTOMOBILES--LIABILITY OF DRIVER FOR INJURY TO GUEST-CONSTRUCTION CHAPTER 118, SESSION LAWS 193 1-Millington vs.

Hiedloff-No. 13394-Decided May 20, 1935--Opinion by Mr.
Justice Young.
Plaintiff below, guest in an automobile, was injured in an automobile accident and had verdict below. Judgment was entered on the
verdict.
1. If, from the evidence, reasonable men might draw the conclusion that the injuries and damage to the plaintiff were caused by the
negligence of the defendant and that such negligence consisted of a will-
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ful and wanton disregard of plaintiff's rights, then the cause of action
should be submitted to the jury, and the jury's conclusion that there
was negligence of such character, would be binding on the Supreme
Court.
2. The guest statute, chapter, 118 of Session Laws of 1931, requires more than simple negligence. The negligence required must consist of or amount to a willful and wanton disregard of plaintiff's rights.
Negligence, in its generally accepted meaning, has in it no element of
willfulness; but involves a state of mind which is negative.
3. This guest statute means that to constitute culpable conduct
entitling recovery there must be in the first instance acts or omissions
such that if they were the result of mere inattention to their character
and to a failure to weigh the probable consequences they would constitute negligence, and in addition to this the acts or omissions must be
of such a character or done in such manner or under such circumstances
as to indicate that a person of ordinary intelligence actuated by normal
and natural concern for the welfare and safety of his fellow men who
might be affected by them, could not be guilty of them unless wholly
indifferent to their probable injurious effect or consequences.
4. In addition to being willful, to entitle recovery the conduct
must be wanton, such that under the circumstances, indicates in and
of itself to ordinarily intelligent and considerate persons, a disregard
for the safety of those liable to be affected thereby or an indifference to
the injurious consequences that may result therefrom.
5. Where the evidence showed that the driver drove carefully
until the snowstorm came on and that when she was cautioned to slow
up she did so and that she was driving forty-five miles an hour in a
snowstorm, but that the evidence did not show there was any snow on
the pavement and she had a windshield wiper that kept her view from
being obstructed, and that an accident occurred the fact that she made an
error in judgment in driving at that rate of speed would be negligence,
but there was no evidence that the mere speed of the car constituted
reckless disregard and indifference to the consequences that might result
either to the driver or to the plaintiff, and the fact that she did slow
down when cautioned negatives either a willful or wanton disregard
of plaintiff's rights and under this state of the evidence, the evidence was
insufficient to submit to the jury.-Judgment reversed.
LIFE INSURANCE -

DISABILITY CLAIM -

APPLICATION -

FRAUD-

AGENT - Federal Life Insurance Co. vs. Kras - No. 13460 Decided May 20, 1935--Opinion by Mr. Justice Holland.
Action below was brought to recover for disability claim under an
insurance policy. Plaintiff was successful below.
1. Where at the time an application for insurance was made by
plaintiff, the plaintiff could not speak English, answered all questions
through an interpreter to the agent taking the application, and through
the interpreter informed the agent that he had had previous illnesses
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but the agent wrote in the answers that the applicant had never had any

serious illness or disease, in such case misrepresentations in the application are not chargeable to the insured.
2. A solicitor of an insurance company is its agent. His acts and
knowledge are those of his principal, and the insured cannot be held
responsible for a wrong perpetrated through the agent's fraud or
negligence.
3. The rule that where an insured receives a policy of insurance
to which is attached a copy of his application and retains it for a reasonable length of time, that he is presumed to have examined it and
know the contents of it, and where he received and retained possession
of it with full knowledge of the circumstances concerning its issuance
without examining it, together with the attached copy of his application,
that his negligence precludes recovery has no application where the insured was a foreigner, could not read English and had to act through
an interpreter, because under these circumstances it cannot be presumed
that he would or could have familiarized himself with the policy to the
extent necessary to make it obligatory upon him to repudiate the false
answers shown in the application.
4. The evidence concerning the disclosures of previous illnesses
by the insured to the agent was properly before the jury, and is amply
sufficient to sustain a finding upholding plaintiff's claim that the insurance company had knowledge of the previous illness through the knowledge of its agent.-Judgment affirmed.
TAX DEEDS-INVALIDITY OF SECOND TAX DEED ISSUED WHERE
COUNTY HAS PRIOR OUTSTANDING CERTIFICATE OF PURCHASE

-Cowen

vs. The Driscoll Construction Co. -No.

13671

-

Decided May 20, 1935--Opinion by Mr. Justice Bouck.
Driscoll Construction Company brought an action in ejectment
against Cowen and his wife to recover real estate. Jury being waived
finding and judgment were for the plaintiff below.

On the trial the

plaintiff relied upon a quit-claim deed from the owner of the record
title and also upon a tax deed issued by the County Treasurer and
recorded in 1934.
This tax deed was given in exchange for a tax

certificate issued to Pueblo County as purchaser at a: tax sale in 1921,
which certificate was not assigned by the County until September, 1933.

The tax deed relied upon by the defendant was given in exchange
for a tax certificate which had been received by the Pueblo Conservancy
District when it bid in the property in 1926 for delinquent taxes for
local improvements and the certificate was assigned to the defendant in
1930.
1. The tax deed issued to the defendant in 1930 was invalid by
reason of the fact that there was an outstanding certificate of purchase
issued to Pueblo County in 1921 and was still held by the County at
the time the tax deed was issued to the defendant.
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2. In view of this holding it is unnecessary to decide whether or
not, under the statutes of Colorado, the lien for the general taxes involved in the 1921 tax sale, upon which the defendant's tax. deed was
based, is paramount to the lien for the conservancy taxes.
3. This decision does not affect the lien for the conservancy tax
as a lien, because such lien still survives under the Conservancy Act, and
all other applicable statutes, and will eventually have to be paid.Judgment affirmed.
Mr. Justice Hilliard not participating.

AUTOMOBILES-GUEST

STATUTE-CONSTRUCTION

OF-ELECTION

-Foster vs. Redding-No. 13689-Decided May 20, 1935Opinion by Mr. Justice Burke.
Mrs. Redding, plaintiff below, was injured while riding as a guest
in defendant's automobile. Judging this to be the result of defendant's
intoxication and wanton and willful misconduct she had a verdict below
for $1,500 and judgment was entered therein.
1. The statute involved limits recovery by a non-paying guest
to damages caused by the driver's intoxication or by negligence consisting of a willful and wanton disregard of the rights of others.
2. One who is willfully and wantonly negligent may not be intoxicated, but one who is sufficiently under the influence of liquor to
impair his capacity as a driver or who has just consumed intoxicants sufficient to speedily reduce him to incapacity, yet sufficiently sober to
know he is undertaking a sober man's job, puts himself at the wheel
of an automobile and takes the road, is guilty of a willful and wanton
disregard of the rights of all persons who ride with him or use the
highway he drives. A guest who voluntarily occupies a car with the
driver who is intoxicated is guilty of contributory negligencc, but
where the guest is unaware of such condition there is no support for
the defense of contributory negligence or assumption of risk.
3. Where two causes of action are stated, one for damages on
account of intoxication and the other for damages for willful and
wanton negligence there was no necessity of requiring plaintiff to elect
under which cause of action she was proceeding, as the allegations of
either count could have been proved under the other.-Judgment
affirmed.
CORPORATIONS---SUIT BY MINORITY STOCKHOLDER-ACCOUNTING
CONVERSATIONS WITH DECEASED STOCKHOLDERAllen vs.

Fleming et al.-No. 13356-Decided May 27, 1935--Opinion
by Mr. Chief Justice Holland.
Sadie J. Fleming and her two daughters brought suit as minority
stockholders of the Fleming Brothers Lumber Co. against Calvin Fleming and his son, a majority of the directors of the corporation, for an
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accounting of the transactions between the latter and the corporation.
The trial Court found in favor of the defendants and dismissed the suit.
1. Where the Board of Directors fixed the salary of the officers
and the same is attacked as unreasonable and excessive at the suit of
a stockholder, and the trial Court found against the plaintiff, finding
will not be disturbed.
2. Findings of the trial Court allowing credits to one of the
officers for moneys advanced is supported by the evidence.
3. Where there is a suit for an accounting by a stockholder
against officers of a corporation and the party plaintiff is the wife of
a deceased officer, and sues as a stockholder, Section 6556 of Compiled
Laws of 1921, which prohibits any party to a civil action to testify
therein when any adverse party sues or defends as heir, is not applicable
to a suit by a stockholder.--Judgment affirmed.

STATUTE OF LIMITATIONS-CONTRACT MADE IN FOREIGN STATE
AND CAUSE OF ACTION NOT BARRED RY LAWS OF FOREIGN
STATE-EFFECT IN COLORADO--Simon vs. Wilnes-No. 13434

-Decided May 27, 1935-Opinion by Mr. Justice Campbell.
Action below by Wilnes against Simon to recover judgment on
note for $3,000 given January 20, 1922, due six months after
date, at Sidney, Nebraska. Answer pleaded Statute of Limitations of
both Colorado and Nebraska where contract was made. Plaintiff had
judgment below.

1. If a plaintiff's right to bring an action in another State other
than that of Colorado has elapsed more than six years prior to the
time that the action is started in Colorado, this is a bar to bringing
the action in Colorado, but where the cause of action was not barred
in the foreign State at the time the suit was started in Colorado, because
of the absence of the defendant from the foreign State, therefore, the
action not being barred by the laws of the State where the contract was
made, it is not barred by the laws of the State of Colorado even though
more than six years have elapsed since the cause of action accrued.Judgment affirmed.
Mr. Chief Justice Butler and Mr. Justice Hilliard especially concurring.
Mr. Justice Bouck and Mr. Justice Holland dissent.

ATTORNEYS AT LAW-ATTORNEY'S LIEN-FOR WHAT SERVICES AND
WHAT PROPERTY ATTORNEY'S LIEN ATTACHES-Duncan vs.

Stickney Real Estate and Investment Co.-No. 13436-Decided
May 27, 1935--Opinion by Mr. Justice Campbell.
Plaintiff, Duncan, a practicing attorney, sought to recover of
defendent corporation a balance of $5,000 for legal advice and
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services and to have the judgment allowed to be an attorney's lien. Demurrer was sustained below.
1. An attorney at law has a lien on the fruits of a judgment
which he has procured for his client.

2. However, an attorney's lien against the fruits of a specific judgment only applies to services rendered in that particular case and cannot
include services rendered to clients in other cases.
3. Where the case is tried below on the theory that the suit is
brought for foreclosure of an attorney's lien the cause of action cannot
be presented in the Supreme Court on a different theory. Namely, that
it is a suit for a general personal judgment.--Judgment affirmed.
DEEDS-PLEADINGS--AMENDMENT CHANGING CAUSE OF ACTION
NOT PERMISSIBLE-LACHES--Johnson et al. vs. Staats, Deceased

-No. 13489-Decided May 27, 1935--Opinion by Mr. Justice
Holland.

Staats died in 1917. No administration was made of his estate
for 17 years, and his wife was appointed Administratrix and brought
action below as Administratrix for construction of a deed to her given
two weeks before her husband's death that the life estate conveyed to
her did not vest until his death and, therefore, became assets of the
estate and subject to the payment of the widow's allowance.
In her original complaint she alleged delivery of the deed and at
the trial asked leave to amend by alleging that instead of there being
a delivery of the deed that the deed was merely given to her by her
husband to be by her deposited in his box ,for safekeeping. The amendment was allowed, but before the amendment was allowed defendants
moved for dismissal on the grounds that the admitted facts to the
pleading entitled them to judgment.
The habendum clause of the deed provided for life estate in the
wife and on her death title to vest in the living heirs of the grantor.
1. The amendment allowed was a distinct departure from the
original cause of action and should not have been permitted. Consequently, evidence to support the amendment was inadmissible.
2. The petitioner verified the original petition and the verification estopped a delivery of the deed as alleged regardless of the intention of the grantor. The deed was absolute and did not express the
contention alleged. The intent to convey was evidenced by the acknowledgment and execution of the deed.
3. There can be no conditional delivery or delivery in escrow
by the grantor to the grantee.
4. The record discloses acceptance of the terms of the deed by the
petitioner who went into possession and conveyed the premises, and
neglected, during an unexplained silence of 16 years, to assert the claim
now made. This constitutes laches.--Judgment reversed.
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WORKMEN'S COMPENSATION-ACCIDENT ARISING OUT OF EMPLOYMENT-ASSAULT AND DEATH BY ACT OF INSANE PERSON-

London Guaranteeand Accident Co. et al. vs. McCoy-No. 13625
-Decided May 27, 1935--Opinion by Mr. Justice Burke.
This is a Workmen's Compensation case. McCoy met his death
while in the employ of the Liberty Co. He was a sales agent for the
Liberty Co. and went to Pueblo on behalf of his employer to take
possession of an automobile bus, and while there and in pursuance of
said business went into a house to telephone in connection with this
business, and while in the house was assaulted and killed by an insane
man. Compensation awarded below.
1. The accident which caused this death was one arising out of
the deceased's employment.
2. McCoy was reasonably required to be at this particular place
and at this particular time, by reason of his employment, and while
there met with this accident which was doubtless one with which any
other person then and there present would have met irrespective of his
employment. Yet, being of necessity at this particular place by reason
of his employment the accident is one arising out of the employment
even though he was killed by an insane person.--Judgment affirmed.

HUSBAND AND WIFE-HUSBAND LIABLE FOR INJURIES TO WIFE
CAUSED BY HIS NEGLIGENCE-LATITUDE IN EXAMINATION OF
JURORS-EVIDENCE-INSTRUCTIONS - Rains us. Rains - No.

13332-Decided June 10, 1935-Opinion by Mr. Chief Justice
Butler.
Leona Rains recovered judgment against her husband for damages
for injuries sustained in an automobile accident caused by his negligence.
An insurance carrier conducted the defense for defendant.
1. In Colorado a wife may sue her husband for personal injuries
caused by the negligence of her husband.
2. Where the defendant carries liability insurance and an insurance carrier conducts or assists in conducting the defense it is proper
for plaintiff on the examination of the jury to inquire of the juryman
whether he has had any business dealings or any interest in or any
connection with the specific insurance carrier.
3. Where a witness on behalf of defendant testifies without objection that she was the wife of the agent of the insurance carrier and
where attorney for plaintiff in his opening argument in commenting on
her testimony, stated that she was the wife of the general manager of
the insurance carrier, and the defendant moved for a mistrial, the refusal of the Court to declare a mistrial was not error.
4. Objections urged to given instructions in the Supreme' Court
must be upon the same grounds urged in the lower Court or they will
not be considered.--Judgment affirmed.
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CHATTEL MORTGAGES -

PRIORITIES -

NECESSITY OF EXTENSION

AFFIDAVIT-EXTENSION BY AGENT-EFFECT OF-Stokes vs.

Kirk-No. 13516-Decided May 27, 1935-Opinion by Mr.
Justice Holland.
Plaintiff, Kirk, replevied chattels under a chattel mortgage, which
chattels had been taken possession of by Stokes under a subsequent
chattel mortgage. Kirk's mortgage was given in 1930 by one Portis
on livestock in the amount of $15,000, but Kirk was not the beneficial owner of it, but took the mortgage for the Colorado National
Bank.
He thereafter made and filed extensions of the chattel mortgage as
the actual owner of the mortgage, but he failed to file the affidavit required by Chapter 76, Session Laws of 1927, providing that if the
mortgage is in excess of $2,500 an affidavit must be filed beginning
two years from the date of filing or recording, and within thirty days
after the two year period and annually thereafter, that the loan was
given in good faith and what part, if any, has been paid.
1. Section 76, Session Laws of 1927, applies to any and all
chattel mortgages. Where possession remains in the mortgagor and
where the indebtedness shall exceed $2,500 it is mandatory that the
sworn statement as provided in the Act be filed within thirty days after
the expiration of two years from the date of the mortgage. This provision applies to Kirk's mortgage in this case.
2. Where the mortgagee at the time of filing a purported extension, had parted with all title to the mortgage, mortgagee's affidavit
extending the mortgage is a nullity.
3. An agent in extending a chattel mortgage must disclose in the
extension affidavit such agency, and a failure to disclose such agency
renders the extension invalid.--Judgment reversed.

HUSBAND

AND

WIFE-GIFT

BY

HUSBAND

DURING

LIFETIME

WIDOW'S RIGHTS IN HUSBAND'S PROPERTY DURING HIS LIFE-

TIME-Norris vs. Bradshaw-No. 13520-Decided May 27,

1935--Opinion by Mr. Justice Holland.
Plaintiff, Norris, was the widow of William Norris, deceased, of
whose estate she is Administratrix, and she brought this suit as Administratrix to set aside a gift made by her deceased husband to defendant below, son-in-law. Judgment below for defendant.
Norris, before his death, and while in good physical and mental
condition, and owing no debts, gave his son-in-law, the defendant,
$3,240 which was all the property he had with the exception of
about $200. In a former trial of this case the Court permitted the
defendant and his wife to testify as to statements and transactions with
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Norris occurring before his death. On appeal to the Supreme Court the
judgment was reversed on the ground that the admission of such testimony was reversible error. The case was again tried below where
judgment was for defendant.
1. The Court below, upon competent evidence, attempted to
determine that the gift was not made in lieu of a will, and that there
was no undue influence, and that the gift was voluntary and was not
made for the purpose of depriving the wife of an interest in deceased's
estate, and such finding will not be disturbed.
2. A claim for a widow's allowance is not the same as a debt
owing by deceased. To hold that the possibility of a claim for a
widow's allowance might exist and constitute a debt owing by deceased
in his lifetime, such as would defeat the right of a husband to transfer
or give away his property in a bona fide transaction, would render the
ordinary commercial transactions of life unstable.
3. During coverture the wife has no interest in the husband's
personal property except to the extent of his liability for her support.
The husband's personal property is free of any vested interest of the
wife and he has the absolute and unqualified dominion over it, and
can dispose of it during his lifetime by sale or gift.--Judgment affirmed.
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